THE ALBANY LAW JOURNAL. 








—— 


The Albany Law Journal. 


A Weekly Record of the Law and the Lawyers. 
faz ALBANY LAw JouRNAL Company, Albany, N. 

Contributions, items of news about courts, judges and lawyers’ 
queries or comments, criticisms on various law questions, 
addresses on legal topics, or discussions on questions of timely 
interest are solicited from members of the bar and those inter- 
ested in legal proceedings. 


ppaenes by 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Tue ALBANY Law JouRNAL. 
All letters relating to advertisements, subscriptions, or othe 
business matters, should be addressed to THz ALBANY Law 
JouRNAL COMPANY.] 


Subscription price, Five Dollars per annum in advance. 


Single 
aumber Twenty-Five Vents. 


ALBANY, APRIL 22, 


1899. 
Current Lopics. 
i SE American law students who are 
inclined to complain of the alleged 
severity of the rules relating to admissions 





to the bar in this country, evidently do not 
know when they are well off. 
let them ponder on the hard lot of the law 
student in Germany, who, according to Mr. 
Julius Herschfield, in the new volume of the 
journal published by the Society of Com- 
parative Legislation, has a particularly “ hard 
row The curriculum 
for the legal profession is this: 


to hoe.” 
to pass the final examination at a public 
school, which qualifies them for the universi- 
ties. At the latter they are taught the theory 
of the law, and at the end of three years’ 
study are admitted to a legal examination, 
after the passing of which they are appointed 
“referendar,” and attached to one of the 
courts, to be employed in the preparatory 
service for a course of four years, during 
which time they are made familiar with all 
the various functions of the judges and advo- 
cates, and trained in their exercise. Having 
acquitted themselves satisfactorily in the 
preparatory work, they are admitted to a 
final examination. If successful at this very 
comprehensive and stiff test of their capacity 
and knowledge, they are appointed “ asses- 
sors ” to the court, and may then either apply 
to be entered in the list of advocates or wait 
until they get their appointment as judges, 
being in the meantime mostly employed as 


Vor 59— No. 16. 


For instance, | 


of aspirants ! 
ian 
They have 





auxiliary judges. While this curriculum is 
exacting enough surely, to please the most 
fastidious stickler for rigidity in the throw- 
ing of safeguards around the bar and the 
bench, will any one deny that its result is to 
maintain the excluding the 
If American or even English 
law students were subjected to similar rules 


standard by 
incompetent ? 


and regulations, they would never cease to 
denounce them as tyrannous in the extreme. 
Hence we affirm that American law students 
who still complain about the severity of rules 
relating to admissions in this country do not 
know when they are well off. 


It is very far from the aims and objects of 
this journal to give advice to those who are 
dabbling in stocks; we shall leave that to the 
professionals and sure-thing prophets. But 
it may not be entirely without results to call 
attentions to the condition of the laws relat- 
ing to joint-stock and other industrial com- 
Every observer of financial and 
commercial matters has noticed the great 


panies. 


movement in this direction, although com- 
paratively few persons may be aware that 
“trust ” 
securities amounting to $4,185,000,000 have 
been created for the purpose of financing 
these propositions. The recent “ flurry” in 
this class of securities on the New York 
Stock market has served to direct public 
attention to the almost complete lack of pro- 
tection to stockholders in the laws relating 
to these organizations. It has been said with 
a great deal of truth that the New Jersey cor- 
poration act under which a very large pro- 
portion of these companies and combinations 


during the past 15 months new 


have been organized is about as loose a piece 
of joint-stock-company legislation as can be 
found anywhere. Accounts are secret; no 
reports are required; the list of stockholders 
is a sealed book and as a result a small 
holding, properly manipulated and managed, 
is able to secure what amounts to absolute 
control. In Europe, where there appears to 
be an equally “ booming ” industrial market, 
things are managed differently, with the 
result that these companies prove both safe 
and profitable for investors, whose interests 
are carefully safeguarded by the laws. In 
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England, those who make false statements 
in a prospectus become criminally liable; 
annual, and often semi-annual reports are 
required, and the list of stockholders can 
always be obtained by any one interested, on 
the payment of a small fee. 
accounts are subject to 
shareholders, and a bare majority does not 


The company’s 
examination by 
give absolute control. In addition, directors 
are responsible for fraudulent dividends not 
actually earned. These are only a few of the 
provisions referred to, but they serve to show 
that the protection of the investing public is 


than it is in this country. A revision of the 
laws relating to these great manufacturing 
corporations is  imperatively 
When that shall have been accomplished 


demanded. 


will be as rare as 
thunder-storms in winter. 


“flurries in industrials ”’ 


Prof. Thomann recently made a report to 
the United States Association of Manufac- 
turing Brewers, which met at St. Paul, on 
the subject of the primary causes of crime. 
The report is one of singular ability and 
shows a vast amount of laborious research. 
It presents crime in a somewhat novel light, 
the conclusions as to causes being radically 
different from those commonly held. This 
is especially true in respect to the crimes 
hitherto attributed to the influence of liquor 
Prof. Thomann says: “ The total number of 
murders that could be traced to their origin 
was &59, of which 266 were caused by love or 
lust, and their offsprings, jealousy and infi- 
delity, or by domestic infelicity, with its mul- 
tiform causes, to which latter incompatibility 
of temperament contributes the lion’s share; 
122 were caused by greed, the object of the 
murder being robbery; 196 by violent erup- 
tions of rage and like passions, or by malice, 
revenge, etc.; 34 by political and religious 
differences; 30 by insanity, including hallu- 
cinations of a religious nature, and 98 by 
liquor. The remainder — 113 — were trace- 
able to complicated causes, with which intox- 
ication had nothing to do. Of 436 suicides, 
53 were caused by love or lust, 47 by domes- 
tic infelicitv, 81 by insanity, 56 by liquor, and 
199 by other causes, principally destitution, 





| police, Cherchez la femme.” 
regarded as a great deal more important | 





aed 


of all 
Of 52 cases of arson, 29 were attrib- 
uted to the greed of gain, 9 to malice, 3 to 
insanity, 1 to domestic infelicity and political 


despair, homesickness and failures 
kinds. 


differences, 7 to other causes, and only 2 to 
liquor. In the long list of cases of adultery, 
bribery, abortion, forgery, burglary, embez- 
ziement, defalcations of all kinds, one looks 
in vain for liquor as the cause, while in a 
large proportion of them the primary causes 
appear to afford a strong warrant for the 
standing theory of the French detective 
Prof. Tho- 
mann’s high standing and the thorough char- 
acter of his work entitle his conclusions to 
much respect and consideration, even from 
Those who can 
should refute the professor’s conclusions, 


those who differ from him. 


Perhaps the temperance people well be able 
to do so. 


The office 
United States created and _ its 
defined by the 36th section of the Judiciary 
Act of 1789; and the first incumbents of the 
office were Randolph, Bradford, Lee, Lin- 
coln, Smith, Breckenridge, Rodney, Pickney 
and Rush. The duties are “ To prosecute 
and conduct all suits in the Supreme Court, 
in which the United States are concerned; 
and to give advice and opinions on questions 
of law, when required by the president of the 
United States, or when requested by any of 
the heads of the departments, touching any 
matter that may concern their departments.” 
He is thus constituted the legal adviser of the 
executive branch of the government — the 
counselor of the nation in the execution of 
the laws. 


the 
duties 


of attorney-general of 


Was 


He is, at the same time, and has 
been from the commencement of the govern- 
ment, a member of the confidential council 
or cabinet of the president; and is thus com- 
pelled, not only to discharge duties appropri- 
ately professional, but to mingle in the delib- 
erations and express opinions upon those 
general questions and interests which spring 
out of the action of each of the departments, 
and of the whole combined, which affects the 
internal and external relations of the nation. 
He must, therefore, be not only a good law- 


yer, but a safe statesman. There is a pecu- 
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jiarity in the responsibility of this officer, 
which requires the exercise of more than 
ordinary care in his selection. He does not 
deal with the usual routine of business which 
inferior intelligence and system can manage, 
but when doubts and difficulties intervene 
upon the powers conferred by law, or the 
rights intended to be secured, the appeal is 
made to him. His labors are always con- 
nected with perplexing subjects, and his 
opinions, as well as his arguments in court, 
relate to every variety of questions which can 


arise under our institutions, or from our con- | 


nections with the commerce and governments 
of the world. 
not merely persuasive upon the judgments 
of other officers, but so far as the construc- 
tion of the law is concerned, regarded as 


from them and cast upon him, a responsi- 
bility by no means light to a sensitive and 
well-organized mind. 


The question what constitutes a “ familv | 
| In Walker et al. v. Green, decided by the Supreme 


’ 


residence” was decided by the New York 


Appellate Division, Second Dept., in the | : wee bell Gut @ gale ok & eee ee 


action of Sonn v. Heilberg. By the action it 


was sought to restrain the defendant in the | 


erection of a six-storv apartment house for 
the residence of families in the Borough of 
Manhattan. 
on Seventy-eighth street, 
subject to a restrictive covenant “not to 


erect any building * * * 


way adapted for use as a family residence.” 
Plaintiff claimed that the apartment house 


which it was proposed by the defendant to ! 


The trial 
court dismissed the complaint,and this action 
has been affirmed by the Appellate Division, 
Hatch, J., writing the opinion, in the course 
of which he says: 

“The use of the word family in no sound sense 
qualifies the purpose to which the building should 
be put. 
gle gentleman erected a house upon these prem- 
three stories in height, he could not be 
permitted to occupy it, although he had no family, 
in the ordinary sense of that term. And so we 
conceive that he might let the apartments in the 


erect, was not a family residence. 


ises, 





His opinions, too, are official; | 


The lots in question, located | 
were conveved | 


less than three | 
stories in height, and the same to be in every | 


It could scarcely be claimed that if a sin- | 


house to other single gentlemen without it being 
supposed that he had violated the covenant re- 
stricting the use to a family residence. Or, sup- 
pose that a family in literal sense did in fact erect 
and occupy a house answering to the requirements 
of the covenant, would they be held to have vio- 
lated the terms of the covenant if they let rooms in 
the house to other families, or boarded them 
therein? We think not; and if not, how does the 
existence of a structure for the use of several fami- 
lies contravene its provisions? The structure does 
not cease to be a family residence, although more 
than one family resides therein, and there is no 
limitation or restriction upon the use of the prop- 
erty, save that it shall be used for the residence of 
a family and that business shall not be carried on 
thereon. The proposed structure is in every way 
adapted to family use, and will be used by families 
as a residence; and this being so, the proposed 
structure is in literal compliance with the cove- 
nant. If the parties had in mind the exclusion of a 


| building for the use of more than one family they 
binding, and if error be committed, the | 


responsibility is, in a great degree, taken | 


should have so stated in their covenant; not having 
done so, the court should not be called upon to 
interpolate it.” 


—_—— + 


Hotes of Gases. 


Carriers — Injury to Passenger — Negligence.— 
Court of Kansas, in March, 1899 (56 Pac. R. 477), 


who voluntarily and unnecessarily rides in a 
freight car containing a horse and household 
goods, which he is shipping over the line of road, 
instead of riding in the caboose attached to the 
train, which is provided for the accommodation of 
passengers, and who is injured by the negligent 
handling of the car, will be deemed guilty of con- 
tributory negligence; and the permission of the 
trainmen to ride in the freight car will constitute 
no excuse for his act. The court said in part: 
Freight cars are not designed for passenger 
travel, nor are they used for such, except as the 
exigencies of particular cases require. A railroad 
company discharges its full duty to the public 
when it provides trains composed of passenger 


| coaches, and cabooses to its freight trains for the 


convenience of such passengers as have occasion 
to accompany their live stock or other property. 
It is not required, in the management of its frieght 


| trains, in making them up, in coupling its freight 


cars together, and in switching them about in its 
yards, to exercise that degree of care which is 
necessary in handling its passenger coaches and 


| trains, for the obvious reason that no passengers 
| are supposed to be in its freight cars. 
| railroad companies, as to passengers voluntarily 


To hold 


and unnecessarily riding in their freight cars, to 
the same degree of care required of them as to 
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passengers in their regular coaches or in their 
cabooses, would be preposterous. Carefulness is 
required of railroad companies, as of individuals, 
with relation only to that which may be injured or 
destroyed by the lack of it, and with relation to 
their knowledge of what has been committed to 
their care. With relation to passengers whom 
they have undertaken to transport, the highest 
degree of diligence which human skill and fore- 
sight can exercise is required of them. With re- 
lation to freight they have undertaken to 
transport, a less degree of care and prudence is 
exacted. For example, the receivers may be liable 
for the negligent handling of the cars in the yards 
at Newton, which resulted in damage to the goods 
of the defendant in error; but they are not liable 
to him for the injuries he received, because he 
voluntarily exposed himself to the hazards of rid- 
ing in a freight car. It is no sufficient answer to 
say that the trainmen knew the defendant in error 
was in the freight car. In all probability they were 


unaware that he was in fact in it; nor were they | 


bound by the usual course of their duty or their 
observation to know that he or other passengers 
would be liable to ride in such unusual place, but 
had they known him to be in the car the case 
would be nowise different. The increased dangers 
of riding in such car were as well known to him 
as to the trainmen; and their knowledge that he 
was exposing himself to the increased perils of 
such kind of passage, or their permission to him 
to do so, constitutes no justification for his act. 
He was of mature years and discretion, and needed 
no one to warn him against the hazards he was 
taking. He, as well as they, was charged with 
notice that freight cars are not fit and safe vehi- 
cles for travel. The principles applicable to this 
case have been heretofore declared by this court 





in Railroad Co. v. Lindley (42 Kan. 714, 22 Pac. 


703). In that case it appeared that a live stock 
shipper was directed by the conductor to go upon 


the top of the train hauling his stock, so as to | 


assist in watering it. He did so, and was injured 
by the negligent act of the engineer in violently 


was negligence upon his part, and also that the 
direction or request of the train conductor to do 
so constituted no excuse for his assumption of 
the risk. 


many of the cases elucidating the rules in question 


state of facts entirely like those under consider- 
ation have been called to our attention, but many 
of an analogous character are cited in Ray (Neg. 
Imp. Dut., § 123). 


this case and in that of Lindley (supra). 
It is true that the portion of the written contract 
of shipment made by the defendant in error re- 





The rule collectible out of | 4, NE. 369; Bedell v. Berkey, 76 Mich. 435. 43 
these cases fully supports the decision made in ! 


—— 
cites that he was “ permitted to go on, over and 
about the cars in the train in which said stock js 
carried.” This, however, was not a permission to 
ride throughout the entire journey on other parts 
of the train than the caboose; but it was, as the 
language reads, a permission to go on, over and 
about the train, and was, of course, designed to 
enable him to make such inspection en route of his 
horse and other property as might be thought 
necessary to properly care for it. There was no 
occasion for him to ride continually in the ca; 
with his horse and household goods in order to 
care for them, nor does the contract of shipment 
presuppose a necessity for doing so, and therefore 
confer upon him a corresponding right. 


‘ 





Negligence — Dangerous Premises. — In Breh- 
mer v. Lyman et al., decided by the Supreme 
Court of Vermont, in October, 18908 (42 Atl. R. 
613), it appeared that the owner of a building gave 
permission to certain parties to use certain rooms 
in the building until such time as repairs should be 
begun. After the repairs were commenced such 
persons continued to use the rooms. It was held 
that a third party, attempting to use the rooms 
after the repairs were begun, on the invitation oi 
the licensees, and injured because of the danger- 
ous condition of the passageway because of the 
repairs, could not recover from the owner of the 
building. 

The court said in part: 

Giving the testimony the most favorable con- 
struction for the plaintiff, it shows that the only 
right Mrs. Balcom, or any other persons con- 
nected with the entertainment, had to the room, 
was a naked license to use it for rehearsals until 
the repairs, which required the floor of the passage 
and old roof to be taken out, commenced; and 
when the defendants commenced the repairs the 
license terminated by its own limitation. While 
the license was in force it relieved the licensee 
from liability for entering and occupying the room, 
but when the license terminated by its own limi- 


‘tation all attempts to use the room for rehearsals 
bumping together detached portions of the train. , 
It was ruled that riding upon the top of the cars | 


In the opinion by Chief Justice Horton ° 


were acts of trespass and wholly without right 
The plaintiff was not on the defendants’ premises 
by their invitation, permission or procureme:t. 
He was there by the invitation of the party wh 

license to use the room had terminated by its own 
limitation, and the defendants owed him no duty 


of protection against such accidenits as might hap 
are cited and quoted from. No cases involving a ' 


pen to him by reason of the unsafe and dangerous 
condition of the passageway (Fay v. Kent, 55 Vt. 
557; Stevens v. Nichols, 155 Mass. 472, 29 N. E 
1150: ‘Metcalfe v. Steamship Co., 147 Mass. 66, 16 
N. E. 701; Reardon y. Thompson, 149 Mass. 267, 
N. W. 308). 


Negligence consists in the commis- 


sion of some lawful act in a careless manner, or ‘1 
the omission to perform some legal duty, to the 
It is essential to a recovery in 


injury of another. 
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the latter case to establish that the defendant owe.l. 
at that time, some special, clear, legal duty to the 
plaintiff, or the party injured (Nicholson vy. Rail- 
way Co., 41 N. Y. 529). To authorize the submis- 
sion of the question of liability to a jury in an 
action for negligence the evidence must fix, or 
tend to fix, upon the defendant some personal fault 
or its equivalent (Martin v. Pettit, 117 N. Y. 118, 
22 N. E. 566). The evidence did not tend to fix 
upon the defendants, or any of them, any legal 
duty respecting the matter complained of, and the 
court properly ordered a verdict for the defendants. 


PROFESSOR GRAY’S CRITICISM OF THE 
RULE AGAINST PERPETUITIES IN NEW 
YORK. 


HE views entertained by the great revisers and 
the courts of New York of the origin, pur- 
pose and the reasons for the Rule against Perpetui- 
ties differ so widely from the views of Prof. Gray, 
of Harvard, in his work on the Rule,’ that it fol- 
lows that one or the other must be in error. If 
the authorities of New York are justified, then 
Prof. Gray’s clever book is entitled to be regarded 
in this State only as an academic thesis — always 
valuable as a repository of cases, but not author- 
itative, at least on the law of this particular State. 
It is but fair to Prof. Gray to say, in this connec- 
tion, that he pointedly condemns the legislation, 
the reasons assigned for it, and the decisions of 
this State touching the rule against perpetuities; * 
and that he works out a modern theory in regard 
to perpetuities with great force, and, as was only 
to be expected, with much learning. But for all 
this there are reasons to believe that on the points 
at issue in New York it is Prof. Gray who errs ani 
not the revisers and the tribunals of this State. 
The reasons for this conclusion can only be 
briefly, very briefly, suggested in this article. 

It is just and proper to point out in limine that 
Prof. Gray’s criticism of the adjudicated cases is 
not confined to those of New York, but extends 
with the greatest impartiality to those of the 
United States courts, as well as to many of those 
of England. In the course of this criticism there 
is possibly a freedom which to some minds may 


seem to border on indignity, or at least to be a | 


breach of the deference always due to constituted 
authority. But in the development of such a thesis 
as is Prof. Gray’s, this feature of his treatise was 
hardly to be avoided. He either had to brush 
away certain judicial dicta and decisions, or else to 
follow them to the destruction of his own concep- 
tion of the real origin and reasons for the rule 








‘Rule Against Perpetuities, by John Chipman 
Gray, Royall Professor of Law in Harvard Univer- 
sity. Boston, 1886. 

* Sections 3, 748, pp. 2, 439. 





against perpetuities. It is quite true that it is not 
every decision of a court which is to be deferred 
to, for many decisions bear the mark of inferiority 
and carry no weight whatever.’ But surely when 
the decision is that of a court in banc, or even that 
of a justly celebrated judge and jurist, it is entitled 
to be regarded by lawyers as stating the law until 
it is finally overthrown. Otherwise the funda- 
mental doctrine of Anglo-American jurisprudence, 
“ stare decisis et non quieta movere,’ would be- 
abased, and, after the fashion of the civilians, the 
opinions of private jurisconsults and the clashing 
theories of privatdocents would here take the place 
of “ stare decisis.” This substitution would be in- 
tolerable and at war with the genius of American 
institutions. 

It must, however, be also conceded in this con- 
nection that there are some late decisions in Eng- 
land bearing on perpetuities which seem utterly 
irreconcilable with earlier adjudications, and they 
consequently offer support to many of the theories 
which Marsden, and Prof. Gray after him, set out 
These 
exceptions they would magnify and convert into 
a rule destructive of the older rule on the same 
subject. 


in their respective treatises on perpetuities. 


Prof. Gray’s book develops and expounds the 
theories that “the prevention of property from 
inalienability is simply an incident of the rule 
against perpetuities, not its object,” and that “ the 
true object of the rule is to restrain the creation of 
future conditional interests.”* In the course of 
this thesis the learned professor sees fit to deny, 
in substance, the truth of the long accepted theory 
that the rule against perpetuities was formulated 
upon analogy to the common-law rule allowing 
settlements by way of particular estates and re- 
mainders,® and he also denies the truth of the 
proposition that a limitation of a remote future 
estate is not obnoxious to the rule if it may be 
barred by present owners.® In other words, his 
rule is concerned with invalidity for remoteness, 
not with illegality by reason of inalienability. Ac- 
cording to Prof. Gray the rule itself did not de- 
velop out of the ancient common law, but is a 
purely conventional rule of the judges founded 
upon expediency and public necessity.’ Prof. Gray 
is also clear that the rule against perpetuities was 
invented before the rules which were supposed to 
be older and to prevent legal limitations from ever 
tending to perpetuities; and he therefore thinks 
that the validity of contingent remainders should 


®See Prof. Gray’s defense of his method in 7 
Harvard Law Review, 406, 414. 

*Gray, § 600, Rule Against Perpetuities. 

5 Ibid, p. 141 cf. 

* Gray, Rule Against Perpetuities, chap. vii; ibid, 
p. 2. 

7Gray, Rule Against Perpetuities, p. 144. 
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be determined by the rule against perpetuities, and 
not be regarded as independent of it. It is need- 
less to say that each and all of these theories are 
directly opposed to the opinions of the New York 
revisers and to the decisions of the highest tri- 
bunals of this State. They are also at variance 


with the notions of the greatest property lawyers | 


of England, Sugden, Lord Brougham, and many 
others. Yet it is proper to add that Prof. Gray's 


‘theories are not destitute of supporters, even in | 


England.° 


With this much by way of introduction, let us | 


pass nearer to the main points at issue between 


Prof. Gray and the New York legal authorities. | 
Before the adoption of the Revised Statutes it was | 


commonly — nay, universally — stated that the 
rule against perpetuities was deduced by analogy 
from those common-law rules which served to 
curtail limitations of future estates before the 
Statutes of Uses and Wills. It was also believed 
that the rule against perpetuities had no relation 
to legal limitations, 7. e., to remainders, but applied 
only to limitations of future estates created by way 
of use and executory devise. It was also stated 
that where a future estate, no matter how remote, 
could be barred or defeated by persons living, that 
the limitation of such future estate did not create 
a perpetuity. These several generally accepted 
statements have found expression both in the Re- 
vised Statutes and in the decisions of the highest 
courts of this State. Prof. Gray, as stated above, 
denies the accuracy of each and all of them, and 
therefore does not hesitate to assert that their 
adoption in New York has produced what he 
calls a “fertile crop of litigation and evasion.” ” 
Is it possible that the great revisers and the courts 
of New York have so strayed from the paths of a 
pure and enlightened jurisprudence? If so, in any 
event it will not be a heresy to examine the mat- 
ter, even as presented by the learned “ Royall 
Professor of law in Harvard University.” 


ORIGIN OF THE COMMON-LAW RULE AGAINST 
PERPETUITIES. 


Many years before the adoption of the Revised 
Statutes it was stated by common-law writers of 
authority and eminence that the rule against per- 
petuities, although directed against executory 
limitations created by way of use and devise, was 
founded by analogy on the period for which the 
law allowed the suspension of the full enjoyment 
of property in the case of ordinary settlements by 





*See an article xiv Law Quar. Rev. 234, by a 
gentleman who may be the son of the author of 
Williams on Real Property and of the Lectures on 
Seisin. The writer is probably the son. See the 
preface to ‘Williams on Seisin,’’ and not his criti- 
cism of his father’s views. 

* Gray, Rule Against Perpetuities, § 3. 








way of particular estates and remainders. Lord 
Kenyon, in 1797; Mr. Justice Lawrence, in Thelly. 
son v. Woodford; Mr. Butler, in his note to 
Fearne on Contingent Remainders, and many 
others have concurred in this opinion.” Prof. 
Gray does not concur in this opinion, and he de- 
nies in substance that at common law there was 
any formal rule whatever which efficiently served 
to take legal limitations out of the rule directed 
against perpetuities. He examines the several al- 
leged rules seriatim and states that they either 
arose subsequently to the Statutes of Uses and 
Wills and the adumbration of the rule against 
penpetuities, and are effects or corollaries, and 
not causes, of that rule." In other words, Prof. 
Gray, in support of his argument, examines the 
doctrines relating to the restraint on legal limita- 
tions by way of particular estates and remainders, 
and assigns either worthless foundations or a 
later origin for them than the Statutes of Uses and 
Wills. In the course of this argument he inci- 
dentally denies the truth of the generally received 
proposition that limitations by way of contingent 
remainder had a set of rules of their own, which 
placed them beyond the operation of the rule 
against perpetuities.” If he has succeeded he has 
made an important contribution to jurisprudence. 
But he has not thereby convicted the New York 
revisers of error, for it is very easy to prove that 
they gave effect in the Revised Statutes to notions 
current in their day and adopted by such great 
property lawyers as Sugden, Lord Brougham and 
many others. These notions have since in Eng- 
land been very much departed from. But it will 
appear to many that the modern cases are far less 
sound than the older adjudications. Incidental to 
the important discussion on this subject is the 
consideration of the question, whether the rule 
against perpetuities applies to common law or 
legal limitations by way of particular estates and 
remainders. 


Dip THE RULE AGAINST PERPETUITIES APPLY TO 
LIMITATIONS BY Way OF CONTINGENT ReE- 
MAINDER? 


It is always admitted that the rule against per- 
petuities applies to limitations by way of conttn- 
gent remainders whenever a modern statute 
prevents their being barred by the tenant of the 
particular estate. But this is not the question 





* See citations Lewis, Perp. 165, and Hargrave, 
Jurid. Arg. 7. Lord Kenyon, 7 T. R. 100; Thellu- 
son v. Woodford, 11 Ves. 112, 150; 4 Ves. 227: 
Butler’s note to Fearne on Conting. Rem. 566, 
567; 1 Sanders on Uses and Trusts, 205; Challis, 
158, 159. 

™ Gray, Rule Against Perpetuities, chap. v, and 
particularly p. 142. 

“Ibid, pp. 80, 135; cf. Challis, 158, 150. 
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discussed by Prof. Gray, and Lewis before him. 
That question nakedly stated is, whether inde- 
pendently of such statutes the rule applies to limi- 
tations by way of contingent remainder. Sugden 
and Challis insist that it did not. Prof. Gray 
thinks that it did. It would strengthen his posi- 
tion on the main question if he were right on this 
and Challis and Sugden wrong. 

It is generally asserted that limitations by way 
of contingent remainders are in practice of com- 
* late origin. Mr. Joshua Williams, 
who made an extended examination of the old 
records on this subject, refers their origin to the 
reign of Henry VI (1422-1461), but states that in 
the time of Lord Coke they were well established. 
But in this connection Mr. Williams refers more 
particularly to the limitation of a future estate to 


paratively * 


a person unborn at the time the common-law as- 
surance was made.** The common-law rules sub- 
sequently assigned as forbidding a succession of 
future contingent estates of this character were 
(a) “that there cannot be a possibility upon a 
possibility,” and (b) “ that a limitation to the right 
heirs as purchasers of a person not in 
void.” * These several rules in some 

came to the same thing, and the former is some- 
times assigned as the reason for the latter. 


esse is 
instances 


These 
rules, together with the right of a tenant of an 
immediate freehold to bar or defeat a contingent 
remainder, have long been regarded as sufficient 
reasons why legal limitations or contingent re- 
mainders were without the reason of the rule 
against perpetuities.° Mr. Lewis, however, while 
not disputing the validity of the particular rules 
just cited, was inclined to the opinion that the 
rule against perpetuities did apply to contingent 
remainders.“ Prof. Gray obviously adopts this 
view, and he strengthens it by impeaching both 


rules “a” and “b” just stated above,” and by 





Note comparatively. Story thought that half 
the common law of England had arisen since 
the reign of Elizabeth. Story, Eq. Juris., § 646: 
To the ordinary mind the reign of Henry VI is 
a period of considerable antiquity. It is, however, 
the fashion of historical jurists to insist too much 
on historical continuity. 

“Williams, Real Prop., 264, 266. 

* This rule is called the foundation of the Rule 
Against Perpetuities. 3 Davidson’s Precedents of 
Conveyancing, 208; Williams, Real Prop. (5th ed.), 
237, note e, 238, and appendix E. 

* Report of the English Real. Prop. Commis- 
sion, iii, 29; Challis, 158. Sir Edward Sugden in 
Cole v. Sewell, 4 Dr. & W. 1, 28, and Lord 
Brougham, 2 Ho. Lords Cas. 230, 231. Tudor, 
note to Lead. Cas., Real Prop., 471. 

* Chap. xvi, and Supplement of 1849, p. 97. 

“Gray, Rule Against Perpetuities, pp. 80, 81, 
205. 








insisting that without the application of the rule 
to limitations by way of contingent remainder they 
are without due restrictions of law. Let us then 
examine the issue on this point between the old 
and the new authorities. 


THERE Cannot BE A PossiBiLity UPON A 
PossIBILITY. 


Was this an ancient rule of the common law or 
a mere conceit invented by Chief Justice Popham, 
as says Prof. Gray?” The revisers of the New 
York statutes believed that it was a substantive 
rule of the common law, and they abolished it in 
New York as an illogical and medieval rule.” 
Mr. Fearne believed it was a rule of law.™ Mr. 
Booth™ (the next greatest of the conveyancing 
counsel after Bridgeman), Cruise in his Digest, 
Mr. Charles Butler,“ Sugden,* Preston, Black- 
stone and other profound lawyers agreed that, not- 
withstanding it was applied with little consistency, 
it was undoubtedly a rule of law. Finally Challis 
in 1885 prophesied that such rule would be en- 
forced if the occasion should But Prof. 
Gray in 1886, after a careful examination, con- 
cluded that this rule was devoid of authority. 
Now what is the result? In the year 1889 the 
lords justice of appeal in England have at last 
decided that the rule, that there cannot be a pos- 
sibility upon a possibility, is still a rule of the 
common law separate and apart from the rule 
against-perpetutities.”® 


a4 


arise. 


Up to this date the contro- 
versy touching the validity of the rule, that there 
cannot be a possibility upon a possibility, ends 
just there. 

this conclusion of a 
an adequate justifica- 
tion for one particular view of the revisers of the 
New York statutes. It has been emphasized be- 
cause this particular opinion of theirs is closely 
correlated to the New York rule against perpetui- 
ties, which Prof. Gray attacks with acerbity upon 
both logical and historical grounds. The case of 
Whitby v. Mitchell indicates that Challis in 1885 
was right in his inference, and Prof. Gray in 1886 
wrong in his. 


Surely in this instance 
mooted question is at least 


® Gray, Rule Against Perpetuities, p. 81. 

* Note of revisers to 1 R. S. 724, § 26. 

** Fearne, Conting. Rem. 250. 

* 2 Cases and Opin. 432, 437. 

* Note to Fearne, C. R. 

* Introduction to Gilbert on Uses, and to Pow- 
ers. 

* Whitby v. Mitchell, 42 Ch. D. 494; 44 Ch. D. 
85, 90. The wisdom of the decision is, however, 
challenged by a writer in the Law Quar. Rev. xiv, 
234. The writer is evidently the son of Joshua 
Williams; he relies on Prof. Gray almost ex- 
clusively and adds nothing to the discussion. 
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THe Rue AGAINST REMAINDERS TO SUCCESSIVE 
GENERATIONS UNBORN. 

The effect of the decision in Whitby v. Mitchell 
is to support also this rule as an ancient rule of 
law separate and apart in origin and application 
from the rule against perpetuities. This decision 
agrees with the opinion of Preston, Fearne,*® Butler 
and Blackstone, who evidently believed that such 
limitations were prohibited by the ancient com 
mon law of England quite independently of the 
rule against perpetuities. Prof. Gray, however, 
thinks that the opposite is the case, and that this 
rule was first stated in the year 1717, and sprang 
from the rule against perpetuities, then well estab- 
lished.” In the course of an extended examination 
of the early cases he evidently believes he has 
traced the source of the respective doctrines to 
their fountain head, and has demolished the err >- 
neous tradition that at common law there could 
not be a limitation of estates to successive gen- 
erations unborn. As Lord St. Leonards regarded 
this rule ‘as too well settled to be broken in 
upon” * this conclusion of Prof. Gray is certainly 
startling. Because a statement of the doctrine 
does not appear in a reported case until 1717 seems 
not a valid reason for Prof. Gray’s questioning the 
antiquity of the rule. As the same great authority 
before quoted (Sugden, Lord St. Leonards) says 
in another place, “ Questions of perpetuity did not 
arise till the simplicity of the common law gave 
way to the complication of modern conveyanc- 
ing.” But for all that certain elementary doc- 
trines concerning conveyancing are latent in the 
common law or as it is said, 
and need no expression until drawn into question. 
The common law abhorred a perpetuity.” The 
utmost restraint upon alienation allowed by the 
common law after the Statute De Donis was life 
estates to persons in being, remainder to persons 
in tail. Thus, when “ life estate to the father, re- 
mainder to the son in tail,” as the tenant in tail 
in possession could dock the remainder at major- 
ity, the only perpetuity allowed by such limitations 
of estates was for a life in being and the minority 
of tenant in tail." Why, then, the necessity of 
formulating a doctrine of negation which the main 
affirmative rule so obviously excluded by implica- 


‘*in gremio legis,” 





* > Prest. Abst. 114, 115; Fearne, Conting. Rem. 
502. 

* Gray, Rule Against Perpetuities, 135, 136. 

* Monypenny v. Dering, 2 De G. M. & G. at p. 
170, and see Brudenell v. Elwes, 1 East, 452, 453; 
Hay v. Earl of Coventry, 3 T. R. 83, 86. 

* Introduction to Gilbert on Uses, xl, and later 
incorporated as Introduction to Sugden on Pow- 
ers. 

” Vern. 164. 

"Butler, note to Fearne, Conting. Rem. 566, 
567; Atherley, Marriage Settlements, 1, 6. 
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tion? Is not this the answer to Prof. Gray’: sug- 
gestion that the rule in question first appears in 
the year 1717? 


Dip THE Op RULE oF PERPETUITIES THEN 
AppLy To LreGat LIMITATIONS BY Wavy of 
CONTINGENT REMAINDER? 

Aside from the two rules or propositions just 
noticed, Prof. Gray is of the opinion that histori- 
cally the rule against perpetuities should be ap- 
plied to limitations by way of contingent 
remainder, and not solely to limitations which 
were by force of the Statutes of Uses and Wills. 
In this opinion he simply adopts the notion of Mr. 
Lewis upon a controverted question, and brushes 
aside the opinions of Sugden, Lord St. Leonards 
and Lord Brougham to the contrary. The 
main reason why the rule against perpetuities was 
thought not to apply to limitations good in com- 
mon-law assurances was that such contingent re- 
mainders might always be destroyed by the tenant 
of the precedent estate.” It will therefore be read 
ily perceived that Prof. Gray has a logical reason 
for combating the notion that the destructibility of 
a remote future interest is a sufficient reason for 
excepting it from the rule against perpetuities, for 
it is at odds with his thesis. 

Yet Mr. Lewis. who first questioned the sound- 
ness of the statement, that the rule against per- 
petuities did not apply to limitations by way of 
contingent remainder,” often conceded in sub- 
stance that, had contingent uses and executory 
devises been able to be barred or destroyed by 
the tenant of the precedent estate, the rule against 
perpetuities would have been wholly unnecessary.” 
Yet Prof. Gray says that Lewis has exposed the 
unsoundness of the statement that the rule against 
perpetuities did not apply to contingent remain- 
ders.” We fear that Prof. Gray was on this point 
only too easily persuaded. How stands at present 
the discussion? 

Lord St. Leonards, whom Challis terms * one of 
the greatest real property lawyers since Lord 
Coke,” ” said that ‘“‘ where a limitation is to take 
effect as a remainder remoteness is out of the 
question.” * So Challis (whom Sir Frederick 
Pollock, an apostle of the new university or classi- 
cal school of Anglican jurists, well describes as 
“one of the last of the conveyancers of the old 
school and worthy to stand with the best of them 
in the profound and subtle learning of their special 
branch ” “), in the year 1885, said: “‘ Whether the 


“@ Gray, Rule Against Perpetuities, pp. 205, 206. 
* Lewis on Perpetuities, chap. xvi, and supple- 
ment thereto in 1849, pp. 97-153. 
* Lewis, Perpetuities, pp. 128, 132, 134, 664. 
* Gray, Rule Against Perpetuities, p. 205, § 286. 
* Challis, 160. 
** Cole v. Sewell, 4 Dr. & W. at p. 28. 
"The Law Quarterly Rev. xiv, p. 219. 
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rule against perpetuities applies (apart from ex- 


press statutory enactment”) to legal limitations 
made by way of remainder is one of those ques- 
tions which ought never to have arisen. It im- 
plies an anachronism which may be said to trench 
on absurdity.” This is the plain verdict of a 
strong and thoughtful man, the greatest writer on 
this subject since Sugden. 

LeGAL REMAINDERS Not WITHIN THE RULE. 

So far as the cases on this point go there is 
none to contradict the language of Lord St. Leon- 
in Cole v. Sewell, which was completely 
adopted in the house of lords by Lord Cottenham 
and Lord Brougham.” 


ards 


In Abbiss v. Burney * the 
present Lord Davey, also a great lawyer, admitted 
that legal remainders were not obnoxious to the 
rule, but he argued successfully that there was the 
case of an equitable remainder. Now, courts of 
equity have never followed the analogy of the 
common law in regard to equitable remainders so 
as to allow their defeat by the equitable tenant of 
the precedent estate, but give effect to them as 
executory limitations. It naturally followed that 
equitable remainders were within the rule against 
perpetuities, and the court so held. Thus Abbiss 
v. Burney seems to be another direct authority, so 
far as it goes, that limitations of legal remainders 
are never regarded as within the rule against per 
petuities.” At present this seems to end the judi- 
this point in England, and 
certainly in favor of the view of Lord St. Leonards 
and Challis, and against that adopted by Lewis 
and Prof. Gray. 


cial discussion on 


BETWEEN ProF. GRAY AND THE 
AUTHORS OF THE REVISED STATUTES. 


THe Issue 
Having now pointed out the character and the 
extent of certain preliminary issues between Prof. 
Gray and the older school of common lawyers, let 
us next proceed to the real controversy between 
Prof. Gray and the authors of the New York Re- 
vised Statutes. This involves no less a question 
than the true definition and test of a perpetuity. 
THe True Test OF A PERPETUITY. 

The Revised Statutes say: ‘ Every future estate 
shall be void in its creation which shall suspend 
the absolute power of alienation for a longer 
period than is prescribed in this article. Such 


* By this he means such enactment as we now 
have in New York, preventing the destruction of 
remainders by the action of the tenant of the pre- 
cedent estate, or by abeyance of the seisin before 
the contingent remainder vests. Sec. 47, The Real 
Prop. Law. 

“ Challis, 159. 

“2 Ho. Lord Cas. 186. 

“17 Ch. Div. ait. 

“ See an article in the Law Quar. Rev., vol. xiv, 
at p. 141. 





power of. alienation is suspended when there are 
no persons in being, by whom an absolute fee 
in possession can be conveyed.“ The next section 
of the statute reduces the lawful period of suspen- 
sion to two lives in being at the creation of such 
future estate.” These rules of course imply that 
no future estate is void if it may be presently 
aliened, barred or defeated. 

But Prof. Gray is of the opinion that “ the pre- 
vention of property from inalienability is simply 
an incident of the rule, not its object. The true ob- 
ject of the rule,” he says, “is to restrain the 
creation of future conditional interests.” “ In sup- 
port of this opinion he cites cases which, he- 
thinks, tend to show that certain future interests, 
though alienable, are void if too remote. The re- 
visers of New York, on the other hand, say, in 
substance, that there is no suspense of 
of alienation when 


the power 
the owners of the 
future estates may unite in conveying 
estate.” 

Consequently the issue between Prof. Gray and 
the Revised Statutes is one clearly cut. Prof. 
Gray adopts a purely modern English notion 
about the rule. The Revised Statutes, on the 
other hand, perpetuated an older and, we think, 
sounder principle of law. By reason of this dif- 
ference indicated and the context of the present 
rule against perpetuities in New York, it is now 
properly called the rule against the suspension of 
the power of alienation. This fact emphasizes the 
difference between the object of the present rule 
in New York and the object of Prof. Gray’s rule, 
which he states, in substance, is concerned with 
limitations which vest too remotely rather than 
with limitations which suspend the power of alien- 
ation. 

Before the adoption of the Revised Statutes :t 
was the opinion of the sages of the common law 
that nothing alienable in presenti suspended the 
power of alienation, or was obnoxious tothe rules 
or policy of the law directed against perpetuities. 
Thus Sir Edward Sugden conceded that “ the old 
law raised no objection to estates granted in per- 
petuity, provided there was a power to bar them 
or destroy them, so as to render them alienable.* 
That such was the general opinion of distinguished 
common lawyers there can be no question.” Lord 


prior and 
the whole 


“1 R. S. 723, § 14, now § 32, The Real Prop. 
Law. 

*: BR. S. 723; 35. 

“Gray, Rule Against Perpetuities, § 600, and 
chap. vii. 

“ Revisers’ note tor R. S. 723, § 14. 

“Cadell v. Palmer, Tudor, Lead. Cas. 
Prop., p. 451. 

“ For example, the rule does not apply to re- 
mote limitations subsequent to an estate tail, for 
they may be barred or destroyed at all times. 
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Chancellor Nottingham, Lord Eldon, Chief Justice 
Shaw and many others too innumerable to men- 
tion were of this opinion.” Chief Justice Nelson 
of this State, was also of like opinion.“ Well may 
a late writer, Mr. Jabez Fox, have intimated that 
it was a bold man who offered an opinion in con- 
flict with that of the judges who formulated, and 
the judges who first applied, the rule against per- 
petuities.” 

At times Prof. Gray himself is forced to con- 
cede that a present power to bar a remote future 
estate relieves a limitation from tending to a per- 
petuity. Thus he says: “The destructibility of 
legal remainders prevented any question arising 
concerning their remoteness.” And _ again: 
* Limitations after an estate tail were never too 
remote; the present tenant in tail can destroy them 
all at any moment by docking the entail.” But 
it is fair to Prof. Gray to say in this connection 
that he regards a future estate in the control of 
the owner of the preceding estate as a present 
estate.” The point of the difference of opinion, 
just indicated, concerning the true test of a per- 
petuity, is that the revisers of the New York 
statutes certainly conformed their test of a per- 
petuity with the general notion prevailing in the 
year 1829. 

Since the Revised Statutes the courts of New 
York have, of course, given effect to the statute, 
and uniformly held that no future interest, how- 
ever remote, is therefore invalid, if it may be 
presently alienated by persons in esse, of their own 
motion, and without resort to a court.” It cer- 
tainly seems that both the legislation and the 
decisions in New York are in precise accord with 
the conceptions of a perpetuity at common law. 


CoMMON-LAW RULE. 

The general statement of the common-law rule 
against perpetuities is “that property cannot be 
rendered inalienable beyond a life or lives in be- 
ing, and twenty-one years afterwards (without 


© Duke of Norfolk’s Case, 3 Ch. Cas. 1, 31; 
Thelluson v. Woodford, 11 Ves. 146; Blake v. 
Dexter, 12 Cush. 559, 570, and other cases cited by 
Mr. Jabez Fox, 6 Harv. Law Rev. 195, 196. 

* Hawley v. James, 16 Wend. at p. 121. 

"6 Harv. Law Rev., p. 195. 

* Gray, Rule Against Perpetuities, 136, § 192. 

“Tbid, p. 144. This is not quite accurate. Ii 
tenant in tail is a minor he cannot dock the entai! 
till majority. 

*Tbid, p. 293. 

* Sawyer v. Cubby, 146 N. Y. 192; Deegan v. 
Wade, 144 N. Y. 573, 576; Williams v. Montgom- 
ery, 148 'N. Y. 519, 526; Purdy v. Hayt, 92 N. Y. 
446, 451; Robert v. Corning, 89 N. Y. 225, 235: 
Nellis v. Nellis, 99 N. Y. 505, 516; Norris v. Beyea, 
13 N. Y. 273, 289; Gott v. Cook, 7 Pai. 542, 543; 
Hawley v. James, 16 Wend. at p. 121. 
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reference to the infancy of any person what ver). 
A person en ventre sa mére is for the purposes of 
the rule in existence.” It seemed to follow that 
at common law a limitation was not void tor re- 
moteness if it were presently alienable. 


New York RULE. 

The New York rule simply reduced the lawiu) 
period of suspension from any number of lives to 
two in being, and the term in gross to actual in- 
fancy in some cases. It prescribed that ever. 
future estate should be void which suspended th 
power of alienation beyond two lives, except i1 
single case indicated.” It follows that no limita 
tion of a future estate which does not suspend thx 
power of alienation beyond two lives in being ‘s 
in the State of New York, void for remoteness. 
The adjudications in this State are uniform in 
support of this proposition.” Prof. Gray is, how 
ever, so much impressed with the force of certain 
startling exceptions to the old tests of a perpetuity 
that he allows himself to formulate a new defi 
nition for the common law. 


Pror. Gray’s DEFINITION OF A PERPETUITY 

Prof. Gray’s definition of a perpetuity at com 
mon law is as follows: 

“No interest subject to a condition precedent ‘s 
good unless the condition must be fulfilled, if a 
all, within twenty-one years after some life in be 
ing at the creation of the interest.” © 

There is perhaps at the outset a verbal criticisin 
to be made upon the language of this defi- 
nition. The employment of the words “ con- 
dition precedent” in connection with limitations 
of future estates is not felicitous. The term 
“condition precedent” technically applies rather 
to conditions contained in assurances good by the 
common law than to contingent and executory limi- 
tations of estates after the Statutes of Uses and 
Wills. The use of the term “ condition precedent ” 
brings up to the mind a series of principles which 
have no relation to the validity of future estates 
after those statutes. How differently is the simpler 
language of former definitions of a perpetuity. 

Sugden says “a perpetuity may, at this day, be 
described to be such a limitation of property as 
renders it unalienable beyond the period allowed 
by law.” This conforms to early judicial defi 
nitions. In Scattergood v. Edge™ it was called 
“an estate unalienable though all mankind join 


* Tudor, Lead. Cas. 464; Armitage v. Coates, 35 
Beav. 1; Cadell v. Palmer, 1 Cl. & Fin. 372. 

*1 R. S. 723, § 14, supra. 

* Sawyer v. Cubby, and the cases cited just 
above. 

” Gray, Rule Against Perpetuities, p. 144. 

* Sugden’s Gilbert, 260, note. 

* 1 Salk. 229. 
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in the conveyance.” In Washbourne v. Donne“ 
“a perpetuity is when, if all that have interest 
join, yet they cannot bar or pass the estate.” 
Tudor, in his notes to Leading Cases of Kea! 
Property, states that the rule is directed “ against 
property being rendered inalienable beyond a cer- 
tain period.” Lewis says practically the same 
thing.” - But for a long time it has been the 
fashion among authors to criticise the old and 
simple definition of a perpetuity and to insist that 
the mere present alienability of future interests 
does not relieve limitations of future estates from 
being bad, if such future estates are to vest too 
remotely.” If such differences of opinions con- 
cerning a perpetuity are not susceptible of being 
reconciled, it nevertheless seems that the revisers 
of the New York statutes were amply justified in 
adopting the prevalent notion entertained by so 
great a master of the law of real property as Sug- 
den. It is sometimes better policy for legislators 
to be wrong in the company of those whose judg- 
ment demands respect than right in the company 
of those more fallible. But Sugden did not err. 


PRESENTLY ALIENABLE 
ESSE Voip BecausE Too 


Future INTERESTS 
BY PERSONS IN 
REMOTE? 


ARE 


Marsden,” and Prof. Gray after him,” are of the | 
opinion that the present power to bar a future | 
interest does not render such interest good if in | 
fact it is too remote in vesting. Yet they both | 


concede that the rule against perpetuities does not 


apply to limitations subsequent to an estate tail, | 
and that this results because such limitations may | 


be presently destroyed. Why, then, does the rule 
apply to other remote future limitations which 
may be presently released, defeated or barred? 
Marsden, and Prof. Gray after him, cite modern 
English cases which they think destroy the old- 
fashioned conception that a perpetuity never could 
exist when there was a present power to destroy a 
future estate. The reason for the modern Eng- 
lish departure from the old and true test of a per- 
petuity is perhaps to be found in a statement of 
the rule against perpetuities. As this rule was 


directed only against limitations made by way of | 
use or executory devise, it made them vest within | 
It was | 


lives in being and twenty-one years after. 
but a step to make vesting the crucial test of a 
perpetuity and not the present alienability or dis- 
charge of the future interest. The doctrine that 
alienability of a future interest cannot cure a limi- 


*1 Cha. Ca. 23. 

“P. 362. 

* Lewis, Perpetuities, 164. 

Cf. 1 Sanders, Uses & Trusts, 203, 204; Mars- 
den on Perpetuities, chap. iii; Gray, Restraint on 
Alienation, chap. vii. 

* Marsden on Perpetuities, chapter iii. 

* Gray, Rule Against Perpetuities, chap. vii. 


tation which vests too remotely, under the rule, is 
a purely modern one, and quite at variance with 
the older definition of a perpetuity. Mr. Marsden 
is quite candid in stating that it is not possible to 
reconcile the decisions on this point.” The main 
decision which he cites as supporting the doctrine 
that a future interest may be too remote, though 
it be immediately alienable, is a modern case re- 
| lating to certain nondescript contract equities 
| which were to arise in futuro, and thereby vest 
interests or estates in unknown owners of land. 
They may be described, in fact, as springing 
equities connected with land, running in equity 
with it and generally created by deed.” This very 
questionable case in England was decided only in 
1882, and is certainly not binding on the courts of 
this State. Whether, indeed, such decision was 
rightly decided or is in accord with the common 
law and ought to be followed in this country is a 
| question open to much doubt. That it cannot be 
followed in New York State, with due deference 
| to the statutory definition of a perpetuity, is, how- 
| ever, open to no doubt whatever.” Very recently, 
| in the. partition action of Spitzer against Spitzer, 
a sale of real estate was sought to be made by an 
| executor to whom the property was devised in 
| trust, to collect the rents and divide them among 





| the beneficiaries until the sale, which was directed 
to be made within two years of the probate, but 
not for less than $18,500 without the written con- 
sent of the testator’s sons. The Second Appellate 
| Division, affirming judgment in favor of the plain- 
tiff, holds, by Justice Cullen, that the power of 
| sale did not cease by the failure to exercise it 
within two years, and that the contention was not 
valid that the executors did not take title because 
of the statute against perpetuity. ‘‘ This is an ex- 
| press trust,” the court said, “ not merely a power 
| in trust, and the trust is to continue until the sale. 
| If the authority to sell was unqualifiedly limited 
by the provision that the executor should obtain 
| the sum of $18,500 for the property, the trust would 
be illegal, because it might be that the executor 
never could obtain that price. But under the will 
| the executor can sell for any price if he obtains the 
consent of the testator’s sons.” ™ 


Tue New THEORY OF A PERPETUITY. 


Whether, indeed, the modern English decisions 
| furnish an adequate justification for the learned 
| professor’s utter demolition of a fabric so carefully 

and elaborately constructed as the old rule against 
| perpetuities, remains to be seen. That the author 





London & South Western Ry. Co. v. Gomm, 
L. R. 20 Ch. D. 562; overruling Birmingham 
| Canal Co. v. Cartwright, 11 Ch. D. 421, to the 
contrary. 
™ Williams v. Montgomery, 148 N. Y. 510, 526. 
7256 N. Y. Supp. 470. 


| * Marsden, Perpetuities, 62. 
| 
| 
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takes great delight in the process of demolition is 
apparent on every page of his book. To convict 
successive generations of learned legal builders of 
error is certainly no mean pursuit for the peaceful 
groves of an academy of learning. Fortunately in 
New York State the courts are by statute bound 
to give effect to the older tests of a perpetuity.” 


REMOTENESS WHERE Property Is ALIENABLE. 


That there are some other extreme cases in 
England (none prior, however, to the establish- 
ment of the independence ef the United States), 
cited by Prof. Gray, which tend directly to swpport 
the doctrines entertained by him, cannot be de- 
nied.* So there are others not cited; In re Har- 
greaves,” Cotton, L. J., said: “An executory 
limitation to take effect on the happening of an 
event which may not take place within a life in 
being and twenty-one years, is not made valid by 
the fact that the person in whose favor it is made 
can release it.””. On what principle this extraordi- 
nary decision stands it is not easy to detect. In 
New York we have by statute no concern with ‘t, 
for our statute is to the contrary. So Goodier v. 
Edmunds ® and Dunn v. Floyd™ seem to support 
this modern English doctrine, that a limitation 
may be void, because too remote in vesting, even 
if the future interest thereby limited is immedi- 
ately alienable by a person in esse. But these are 
very modern cases, and, as Mr. Marsden admits, 
of a class not easily reconciled with the earlier 
adjudication in England on like points. They 
have no authority in the State of New York, and 
are contrary to the Revised Statutes relative to 
perpetuities. That this departure in England from 
earlier principles is justifiable may well be open 
to discussion. It certainly presents no sufficient 
ground for an attack on the statute of this State. 
The first cases indicating a departure from the 
common-law rule, that no future interest, however 
remote in vesting, is invalid if it may be pres- 
ently alienated or defeated, seem all susceptible 
of the interpretation that the future interests were 
really adjudicated void, because persons not in 
esse might be concerned with them at a time be- 
yond lives in being and twenty-one years there- 
after. In this event the decisions themselves were 
sound, and the dicta only questionable. But In re 
Hargreave we have a case distinctly deciding that a 
limitation may be void for remoteness though the 
future interest may be alienated at once. Yet the 
soundness of this decision, or at least its conform- 
ity to the common-law notion of a perpetuity, will 
in this State be a matter of individual opinion. 





* Ubi supra. 

Gray, Rule Against Perpetuities, chap. vii; 
Marsden, Perpetuities, chap. iii. 

*™L. R. 43 Ch. D. 4or1, 406. 

*L. R. 3 Ch. D. for 1893, at p. 455. 

™L. R. 25 Ch. D. 629. 





So the decision in Birmingham Canal Co. vy. Car:. 
wright ™ will seem sounder in principle than the 
case overruling it™ if we test them by the earlier 
doctrines of the great courts of England. 


Pror. Gray's Minor Propositions. 

Before leaving the consideration of the contro 
versy thus engendered by Prof. Gray’s treatise jt 
is perhaps permissible to point out that several of 
the minor propositions made by him are quite at 
variance with the notions entertained by the schoof 
to which the revisers of the statutes of New York 
belonged. Although by reason of the reform in- 
stituted by the Revised Statutes of New York the 
propositions themselves are no longer of practical 
importance, they serve to show that Prof. Gray 
goes to extreme length in both his arguments and 
his conclusions. That he has no justification for 
them cannot be claimed, but that he is always right 
is perhaps open to consideration. 


PossIBILITIES OF REVERTER. 


In the course of his discussion of permissible 
future interests, Prof. Gray asserts that since the 
Statute “ Quia Emptores”’ “there can be no pos- 
sibility of reverter remaining in the grantor upon 
the conveyance of a fee.” In this assertion he is 
not alone, but, as Challis (the greatest writer on 
the law of real property since Sugden“) points 
out, “reverter and reversion are synonymous 
terms; but the word, ‘reverter’ is sometimes 
loosely used to denote what is properly styled 
possibility of reverter. Of such possibilities there 
are several kinds, of which two are usually denoted 
by the term now under consideration: (1) The 
possibility that a common-law fee may return to 
the grantor by breach of condition subsequent to 
which it was granted; (2) The possibility that a 
common-law fee, other than a fee simple, may 
revert to the grantor by the natural determination 
of the fee.” In New York the term “ possibility 
of reverter”’ is used in the first sense pointed out 
by Challis in connection with fees granted upon 
conditions subsequent,” as it is in England,“ al- 
though Prof. Gray affirms that the right to re-enter 
for breach of condition is not a possibility of 


"33 Ch. D. gat. 
* London v. South West. Ry. Co. v. Gomm, 
L. R. 20 Ch. D. 562. 

* Gray, Rule Against Perpetuities, p. 19, § 31. 

* The Law Quarterly, xiv, 219. It is commonly 
conceded in England by conveyancing counsel that 
Challis is the most acute of all modern writers on 
the law of real property. 

* Challis, 63. 

* Nicoll v. The New York & Erie R. R. Co., 12 
N. Y., at p. 133; Vail v. Long Island R. R. Co., 
106, at p. 287. 

“Josiah Williams Smith, Real & Pers. Prop., 
Pp. 232, 240, 250. 
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reverter, and if such a possibility is used to denote 
only a reversionary right he is correct. But on 
the whole, we submit that Mr. Challis is more 
accurate in his use of the term and in the distinc- 
tion he makes between a possibility of reverter 
and a reverter or reversion. The point here is, 
however, one of names and not very material to 
the substance of the law, and it cannot be affirmed 
that Prof. Gray errs in substance. 


REMAINDER AFTER A DETERMINABLE FEE. 

But when Prof. Gray says unequivocally that 
since the Statute of Quia Emptores * there can be 
no possibility of reverter remaining in the grantor 
upon the conveyance of a fee,” he is too dogmatic.” 
Yet he is so sure he is right that he intimates that 
the reporters Atkins and Ambler must have mis- 
reported Lord Hardwicke when they make him 
say that there can be a vested remainder after a 
determinable fee; because, according to Prof. 
Gray, nothing is better settled than that a re- 
mainder can never be limited after a fee simple 
determinable.” The fact is that Lord Hardwicke 
no doubt did say just what Atkins and Ambler 
reported he said; for he had said the very same 
thing in an earlier case, Bagshaw’s case, decided 
five years before the case in Ambler and Atkins. 
Lord Hardwicke then used these identical words: 
“And though a fee cannot be mounted on an 
absolute fee, it may upon a determinable one.” * 

That there cannot be a possibility of reverter 
on the conveyance of a common-law fee is one of 
those positions which perhaps is not so indisput- 
able or umiversal as Prof. Gray affirms.” Let us 
consider this point, first pointing out that Prof. 
Gray, in this connection, employs the terms 
“ qualified fee”’ and ‘ determinate fee” as denot 
ing the same thing —a fee subject to a special 
limitation.” Such a usage, while common and not 
inexact, is not the most exact,” and 
examining the truth of the proposition in connec- 
tion with two classes of -a qualified tee 
proper, or one which is limited to descend to a 
particular class of heirs,” and a determinate fee 
proper, or one so limited that it may endure for- 
ever, or, on the other hand, so that it may deter- 
mine by a collateral circumstance, e. g, to have and 
to hold to A. and his heirs as lomg as Trinity 
church shall stand. With this explanation of the 
terms employed let us go back to Prof. Gray's 
criticism of Lord Hardwicke’s position, 
there can be a remainder on a determinable fee.” 


necessitates 


fees - 


‘that 


* Sec. 31, p. 19. 

* Sec. 33, p. 22. 

* Hargrave, Collectanea Juridica, p. 383. 

“ Gray, Rule Against Perpetuities, 19. 

* Tbid, 20. 

* Challis, 43, 44, 215. 

” Littleton, Coke, Preston and Challis concede 
that such fees may exist at common law, 








The only citation adduced against it is the note 
by Mr. Butler to Fearne on Contingent Remain- 
ders.” Lord Hardwicke is equally positive, and 
as there is the highest authority in support of the 
proposition that a remainder may have been 
limited at the common law on a conditional fee,” 
it is not altogether improbable that Lord Hard- 
wicke may have stated accurately the common 
law in regard to determinable fees. But as the 
point is now obsolete, and the weight of authority 
is certainly with Prof. Gray, that a remainder 
could not at common law be limited after a deter- 
minable fee (for there could not be two common- 
law fees in existence at the same time), we may, 
stop to point out only that his statement, that 
there may not be, since the Statute of Quia Emp- 
tores, a possibility of reverter after a qualified 
fee," may not be so indubitable as he thinks.” 


Pror. Gray’s WorK ON PERPETUITIES. 

With no disposition to question the accuracy of 
Prof. Gray’s learned treatise on perpetuities, we 
have ventured to point out only that his criticism 
of our Revised Statutes is not altogether merited. 
His book is, of course, not original —a law book 
cannot be that — but his defense of the doctrines 
he advocates goes sometimes to extremes. 
Whether the author is entitled to be regarded as 
an authority in States other than New York we 
can have no opinion. But that his book is not 
entitled to be cited in New York as authority 
either for or against its particular statutory rules 
against a perpetuity there cannot be two opinions. 

Ris ¥. 
New York, March 24, 1899. 


—— = 


LEGAL TALES. 


| ACK in the early forties, before the Code was 

discovered, there was a grand array of emi- 
nent lawyers practicing their profession in this 
ancient city, and where their fame yet lingers 
among its hallowed memories. 

A survivor of that period might recall a num- 
ber of their names, such as Nicholas Hill, Peter 
Cagger, Marcus T. Reynolds, Henry G. Wheaton, 
James McGowen, John Van Buren, George and 
Rufus W. Peckham, Ira Harris, Teunis Van Vech- 
ten, Daniel Cady, the last the legal giant of the 
renowned assemblage. Chancellor Walworth held 
court in the old capitol, and Amasa J. Parker was 
a vice-chancellor. 





* Note d, 226. 

“ See the passage cited from Bracton, 2 Preston, 
Estates, 324, and Fleta, lib. 3, c. 9, § 9, Selden’s 
edition, p. 186. 

“Sec. 31, Gray, Rule on Perpetuities. 

* See Lord Hardwicke again in Earl of Stafford 
v. Buckley, 2 Ves. Sr. 170. 
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The law firm of G. & R. W. Peckham was quite 
famous. The brothers were personally and pro- 
fessionally popular, and they had a large and 
promiscuous clientage. They were tall men. 
George, the elder, had broad shoulders, a deep 
chest, a good-sized head and his hair was white 


as snow. Rufus W. was slender and of a graceful | 


mold, and dark, wavy locks adorned his handsome 
head. George had not been liberally educated. 
but he had strong common sense, a knowledge of 
human nature and of human affairs, and knew how 
to appeal to the gentlemen of the jury. Rufus W. 
had been liberally educated, was a fine lawyer ard 
an accomplished pleader. He was a constant 
reader, and drafted the briefs. 

George was not a penman. His writing resem- 
bled zigzag lightning. Before it was “cold” he 
would hand it to a clerk to have a “ plain copy” 
made that he might review his work. Hale Kings- 
ley, a bright young student, was his favorite copy- 
ist. The click of the typewriter and the guileless 
female operator were unheard of and unknown 
substitutes. 

The brothers were great friends, but occasion- 
ally, in opposition, would engage in the discussion 
of a case they were preparing for trial, and be- 
coming very earnest, the adjectives and personal 
pronouns would fly thick and fast, and but little 
heed would be paid to the injunctions of the deca 
logue. The tragical closing of their honorable 
careers recalls that truthful and merciful line of 
Pope’s: ‘“ Heaven from all creatures hides the 
book of fate.” 

The firm of McGowen & Van Buren was also 
quite noted. McGowen was a lawyer of the “ old 
school,” and a safe counsellor. Van Buren was 
more of the modern type, mixing law and politics. 
After visiting England as the son of the president, 
and dancing with the young queen, he was often 
called Prince John. But he was a democrat in 
practice as well as principle, and always recog- 
nized the masses. When taking exercise, in com- 
pany with his young friend Vanderpool, he be- 
stowed his attentions upon his admirers of both 
high and low degree. It was said that he pre- 
ferred the silent, undisturbed hours of night to 
examine the authorities and prepare his briefs. 
He was quite tall, a little stoop-shouldered, and 
had a small, compact, shapely head. He was an 
easy, graceful speaker, and when deeply interested 
in a case he could make an appeal with the elo- 
quence of an orator. 

In the memorable case of the Argus against the 
Atlas he was counsel for the defendant, and the 
attorney-general of the State was counsel for 
the plaintiff. During the progress of the trial the 
counsellors partook of the bitter animosity that 
existed between the rival editors, and each dis- 
played a hostile determination to overthrow his 
adversary. The short and keen arguments before 
the court, the sharp repartee between counsel, 








and the flights of passionate eloquence that char- 
acterized the final “summing up,” were listened 
to with rapt attention by an admiring audience. 

“ There were giants in those days” in the pro- 
fession, and in these days there are many learned 
and eloquent members, worthy successors, but for 
some reason lawyers are no longer idolized for 
their learning or their eloquence. Is it because 
they have fallen in with the spirit of the age, be- 
come too grasping, and sacrihced the honors of 
the profession to a greedy passion for making 
money? 

Not long since there appeared in the ALnany 
Law JourNAL a law student’s lament over the 
absence of oratorical displays in our courts of 
justice. It is, indeed, lamentable, but the young 
man should not despair. Though the world may 
be growing more avaricious, there is a large 
amount of the better elements of human nature yet 
extant. ‘‘ Eloquence is not undone, nor trom its 
native home driven.” The love of justice and fair- 
dealing yet remains in the human breast, and 
when appealed to by the accomplished orator will 
ever respond with a ‘just and true verdict.” 

Cultivate a pleasing address, the tone and air of 
sincerity, the charms of language, the graceful 
and appropriate gesture, and if you are diligent 
and studious you will successfully climb the legal 
ladder that reaches to the temple of fame. 

J. W. D. 

ALBANY, April 10, 1899. 





CEMETERIES AS PRIVATE NUISANCES. 
HE recent opinion of the Supreme Court of 
Nebraska in Lowe et al. v. Prospect Hill 
Cemtery Ass’n (78 N. W. R. 488), contains a very 
interesting discussion, with copious citation of au 
thorities, on the question of private nuisances. It 
seems that an association, conducting and main 
taining a cemetery in the city of Omaha, proposed 
to devote to an extension of its business certain 
land adjoining that formerly used by it. There- 
upon an action was brought by adjacent property 
owners for an injunction upon the grounds (1) 
that interments in the strip of new land would 
pollute and poison water in the wells in lands 
owned by the plaintiffs, and (2) that the using o! 
the additional land by the cemetery association for 
its purposes would violate ordinances of the city of 
Omaha. The decision turns principally wpon the 
first ground above named, which makes the posi- 
tion taken -by the court of general interest. With 
the growth of a city the question of the pollution 
of private wells tends to decrease in interest be 
cause usually a general public water supply is pro 
vided. Nevertheless, where private wells are 
maintained we do not see why the right to restrain 
their pollution does not apply within the limits o/ 
a city as well as in other places. The decision of 
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the Supreme Court of Nebraska is that the pro- 
posed action of the defendant would constitute a 
private nuisance, and that, therefore, the plaintiffs 
were entitled to injunctions. The court said in 
part: 

“We cannot better express our views on this 
subject than to quote from the opinion of Clark v. 
Lawrence (59 N. C. 83), which was an action to 
enjoin parties from maintaining a cemetery. The 
court said: ‘ The jurisdiction of a court of equity 
to restrain, by an injunction, the erection or con- 
tinuance of a nuisance, either public or private, 
which is likely to produce an irreparable mischief, 
is well established. It is equally well settled that 
the destruction of, or injury to, the health of the 
inhabitants of a city or town, or of an individual 
and his family, is deemed a mischief of an irrep- 
arable character. * * * In cases of this kind 
the plaintiff will not have to encounter the diffi 
culty that a place for the burial of the dead, within 
the limits of a city or town, or near the residence 
of a private person in the country, is considered a 
matter of public weal. On the contrary, the pubfic 
sentiment is already, or is becoming to be in favor 
of more secluded spots, where we, like the patri 
arch of old, “may bury our dead out of our 
sight.””. Whenever, then, it can be clearly proved 
that a place of sepulchre is so situated that the 
burial of the dead there will injure life or health, 
either by corrupting the surrounding atmosphere 
or the water of wells or springs, the court will 
grant its injunctive relief, upon the ground that 
the act will be a nuisance of a kind likely to pro 
duce irreparable mischief, and one which cannot 
be adequately redressed ‘by an action at law.’ (See. 
also, Powder Co. v. Tearney, 131 Ill. 322, 23 N. E. 
389; Jung v. Neraz, 71 Tex. 396, 9 S. W. 344: 
Barnes v. Hathorn, 54 Me. 124.) In Gilford v. 
Babies’ Hospital ({[Sup.], 1 N. Y. Supp. 448), the 
court enjoined the proposed opening of a hospital 
for the care of infants, on the ground that the 
locality in which it was proposed to locate the 
hospital was a residential locality, and that the 
probability of contagious diseases being dissemi- 
nated in the neighborhood would threaten th- 
comfort and security of the inhabitants. In Hurl- 
but v. McKone (55,Conn. 31, 10 Atl. 164), the 
maintenance of a planing and moulding mill near 
the plaintiff's home was enjoined as a private 
nuisance, on the ground that the smoke and dust 
from it interfered with the comfortable and rea- 
sonable use and enjoyment of the plaintiff's home. 
In Rodenhausen v. Craven (141 Pa. St. 546, 21 
Atl. 774), the establishing of a carpet-cleaning es- 
tablishment in the residence locality of the city was 
enjoined upon the ground that the dust arising 
from the cleaning of carpets would invade the 
homes of people living near by, and disturb their 
reasonable enjoyment of their homes. To the 
same effect see Haugh’s Appeal (102 Pa. St. 42), 
Appeal of Pennsylvania Lead Co, (96 Pa. St, 116). 





Adams v. Car Co. (131 Ind. 375, 31 N. E. 57), 
Clowes v. Water Works Co. (8 Ch. App. 125). 
In Farrell v. Cook (16 Neb. 483, 20 N. W. 720), 
the owner of some jacks and stallions was en- 
joined from keeping and standing them for mares 
in view of the plaintiff's dwelling, wpon the groun.] 
that such a use of the defendant’s property of- 
fended against the laws of decency, and was there- 
fore a private nuisance. In Barton v. Cattle Co. 
(28 Neb. 350, 44 N. W. 454), it was ruled that the 
pollution of a stream of water, by discharging into 
it the dung, urine, etc., of a large feed stable, thus 
rendering the water unfit for use, and creating a 
stench, constituted a nuisance, and should be en- 
joined. In Association v. Peterson (41 Neb. 897. 
60 N. W. 373), it was held that the befouling of a 
well or cellar by filthy and noxious matter, per- 
mitted by the defendant to percolate through the 
adjacent soil, constituted a nuisance. To the same 
effect is Gas Co. v. Thomas (41 Neb. 662, 59 N. 
W. 925). These cases, then, are authority for the 
proposition that a use made by one of his property 
which works an irreparable injury to the property 
of his neighbor; ithe use made by one of his prop- 
erty whereby the unwritten, but accepted, law of 
decency is violated; the use made by one of his 
property whereby ‘this neighbor is deprived of the 
reasonably comfortable use and enjoyment of his 
own property; the use made by one of his property 
which will probably or likely endanger the health 
and the life of his neighbor — is a private nuisance 
and may be enjoined.” 

On the question of the probability of actual pol- 
lution of the wells by the extension of the ceme- 
tery, the court remarked: 

“ There is a sharp conflict in the evidence on 
this question, namely, whether these germs were 
likely to, or would probably, be carried by the 
liquid of the decomposing bodies and other mois- 
ture seeping into the graves, and thence sinking 
into the earth from the graves to the wells of ap- 
pellees; the nature of the soil, the contour of the 
cemetery grounds, ithe quantity of liquid matter set 
free by decomposing human bodies, and the an- 
nual precipitation of moisture considered. The 
evidence shows that about eighty per cent. of the 
human body is liquid, and that the annual precipi- 
tation of moisture is 23 inches plus; and experi- 
ments show ‘that soil which has been cultivated cr 
dug up will absorb nine or ten times the amount 
of the moisture which falls upon it that the un. 
broken sod will (Sketches of the Physical Geog- 
raphy and Geology of Nebraska, by Aughey, p. 
45). The witnesses for appellant gave it as their 
opinion that these germs were not likely or would 
not find their way from the graves to the wells. 
The witnesses of appellees were of the contrary 
opinion. The District Court adopted the opinion 
of appellees’ witnesses. We cannot say that it 
erred in this. Indeed, we think it did not. The 
evidence showed that some years before this trial 
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occurred such diseases as typhoid and scarlet fever 
and diphtheria were more prevalent in the vicinity 
of what is now the old cemetery than elsewhere 
in the city of Omaha; that the families afflicted 
with those diseases used water from wells, and an 
eminent physician testified that, in his opinion, 
such diseases were communicated by germs which 
had found their way from the old cemetery to the 
wells. — N. Y. Law Journal. 
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Legal Hotes of Bertinence. 

North Dakota as a “ wide-open” divorce haven 
is no more. The law requiring a year’s residence 
in the State to give a divorce applicant standing 
with the courts has become operative. Pending 
applications will be heard and determined under 
the old law, but new cases must conform to the 
Lamour law. 

An Anti-Trust bill, passed by the Minnesota 
senate, provides for a fine of from $500 to $5,000, 
or for imprisonment for from three to five years, 
and, in addition, for forfeiture of the charter of a 
State corporation and exclusion from the State o/ 
an extra-State corporation, and would void any 
contract made contrary to the provisions of the 
act. 


Legal Laughs. 

Thus writes a lawyer to a refractory client: 

“Sir. —If you pay the inclosed bill, you will 
oblige me; if you don’t, I shall oblige you.” — 
Christian Life. 

During one of the recent murder trials the wit- 
nesses for the defense were continually giving 
evasive answers. Finally the prosecuting attorney 
lost his patience. 

“T object to this, your honor,” he cried, waving 
his arms like a windmill. ‘‘ Let the witness tell 
what happened and cut out the evasive answers. 
There is not a question in the world that cannot 
be replied to by either ‘ Yes’ or * No.’”’ 

At the recess at noon the legal stars met in the 
corridor. 

“So you say there is not a question in the 
world which cannot answered by ‘* Yes’ or 
*‘No?’” demanded the lawyer for the defense. 

‘I made that statement,” returned the prosecut- 
ing attorney. 

* T made that statement,’ 
ing attorney. 

“Well, I'll bet you $50 that I can ask you a 
question that you can’t answer by either.” 

“T’ll take that,” replied the prosecutor. 

Each man placed $50 in the hands of another 
attorney. 

“ Let’s have the question,” demanded the lawyer 
for the State. 


be 


, 


returned the prosecut- 





“Have you stopped beating your wife yet?” 
coolly asked the other. 

The prosecuting attorney could not an 
“ No” without meaning that he was still b 
his wife. If he answered “ Yes” it would | 
derstood that he had formerly been accustomed : 
beating her. 

The lawyer for the defense took the mo 
Chicago Journal. 
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NEW BOOKS AND NEW EDITIONS. 


Historical Introduction to the Private Lay 

sy the late James Muirhead, LI 
(Glasg.), Professor of Roman Law in the Uni 
versity of Edinburgh. Second Edition, re 
vised and ediated by Henry Goudy, LL. D., 
Regius Professor of Civil. Law, Oxford 
London: Adam & Charles Black, 1899. 

It is now more than twelve years since the first 

Prof. Muirhead’s 


Rome. 


edition of 
published. In preparing the new edition, the edi 
tor, Henry Goudy, LL. D., has sought to supple 
ment the author's notes by references to the most 
recent without any 
alteration in the text than was necessary to cor 


excellemt work wis 


authorities, making further 


rect a few verbal inaccuracies. In explaining why 
he has not sought to critically examine certain the 
ories propounded by the author regarding primi 
and 
effects of mancipation and nexum, he says: ° To 
have 


tive Roman institutions, such: as the origin 


detail would have swollen the 
the 
It must always be kept in 
view that our knowledge of early Roman customs, 
at least till after the XII Tables, cannot be based 
upon historical evidence; it is almost entirely cou 
jeotural, and different writers will take different 
views, according tio the value they attach to this 
or that piece of presumptive evidence.” The notes 
made throughout the work by the editor are con- 
tained in square brackets. 


done so in 


notes and increased the size of book to an 


inconvenient extent. 


He has deemed it ad 
visible to insert in the appendix the conjecturally 
restored text of the XII Tables, along with a few 
notes, and in doing so the arrangement of the 
fragments made by Schoell and adopted by Bruns 
in his Fontes Juris has been followed, being the 
one with reference to which the laws are now usu- 
ally cited. One or two notes on special topics 
have also been added to the appendix, and the 
index has been slightly enlarged. Of the original 
work little need be said at this time. To the 
student who desires to know not only the law, bu" 
the origin and reason of the law, it will prove a 
veritable mine, and a source of constant delight. 
The work is divided into five parts, as follows: 
Part I, The Regal Period; Part II, The Jus Civile; 
Part III, The Jus Gentium and Jus Honorarium; 
Part IV, The Jus Naturale and Maturity of Roman 
Jurisprudence; Part V, The Period of Codification. 





